
IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

vs.

JOSEPH DAVID ROBERTSON,

Defendant-Appellant.

No. CA 16-30178

DC NO. CR 15-07-H-DWM

RESPONSE TO ORDER

Introduction

On January 30, 2017 the Court entered an Order directing the undersigned to

“confer with appellant” and “file a response” to appellant’s pro se request to remove

counsel.  (See this Court’s Docket Entry No. 39).  Following is counsel’s response in

satisfaction of the Court’s Order.

Bail Status

Robertson (appellant) is currently serving his concurrent prison sentence of 18

months at FCI Englewood, Littleton, Colorado.  His address is set forth in the

Certificate of Mailing.
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Conference with Appellant

The undersigned conferred with appellant by arranging a telephone call with

him at his place of incarceration.  Pursuant to that previous arrangement appellant

placed a call to the undersigned’s office on Wednesday, February 15, 2017 (406-449-

8381).  Participants in the call were the undersigned, appellant and the undersigned’s

staff investigator, Gary Hopkins.

The call was opened by asking appellant whether he had received a copy of the

Court’s January 30, 2017 Order.  Appellant acknowledged he had received a copy of

the Order.  Next the undersigned inquired whether there was anything specific he

wanted the Court to know regarding the undersigned’s representation of him. 

Appellant said that his concern about the representation centers on the undersigned’s

decision not to rely on the “Kagel Report” discussed immediately below. Other than

that disagreement appellant seemed in good spirits and thereupon shifted the

conversation to whether the boots appellant requested be sent to the prison had been

sent.  Mr. Hopkins (the investigator) said they had been sent but had been returned. 

Appellant then requested that the boots be re-sent and Mr. Hopkins agreed to do that. 

The undersigned then closed the call promising to alert the Court to appellant’s

concerns about the Kagel Report.
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Response

After a hung jury appellant was tried a second time.  Following conviction at

the second trial, and while appellant was released on conditions pending sentencing,

the undersigned was contacted by an individual named Ray Kagel from Kagel

Environmental, LLC.  In this telephone call Mr. Kagel stated that he had read about

appellant’s case in the media and wanted to offer services in the way of an expert

opinion.  For reasons that are privileged and/or attorney work product the

undersigned respectfully declined Mr. Kagel’s offer without explanation. 

Nevertheless Mr. Kagel contacted appellant, visited his property and wrote a report. 

In turn that report was obtained by the United States probation office and discussed

in the presentence report (PSR).  The Kagel report is generally discussed at ¶s 33, 34,

35 and 36 on page 11 of the Revised PSR dated July 5, 2016, which is in this Court’s

record as Docket Entry No. 4.

The report prepared by Mr. Kagel was not commissioned by the undersigned

but gratuitously prepared post trial by Mr. Kagel after his offer of assistance was

respectfully declined.  As noted in the PSR Mr. Kagel wrote his report to opine from

an “expert” perspective that there was no federally regulated water of the United

States involved in appellant’s case.  (PSR ¶34, page 11).  However before, during and

post trial appellant’s strategy was that what is (or is not) a water of the United States
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could not be the subject of expert testimony.  (Cf. e.g. Appellant’s Opening (Blue)

Brief at page 40 (Docket Entry No. 19).  Thus, inasmuch as disagreement over

litigation tactics is not sufficient grounds for removing counsel, it would appear that

appellant’s pro se submission is not well taken.  See United States v. Reyes-Bosque,

596 F.3d 1017, 1034 (9th Cir. 2010) (disagreement involving litigation tactics not

grounds for removal of counsel).

Moreover, after appellant’s first trial, but before his second trial, the district

court below addressed issues related to counsel’s representation of appellant

(see District Court Docket Entry Nos. 108, 116 and 263).  At a hearing held in the

District court on December 8, 2015 (the transcript of which is sealed) appellant

indicated he was satisfied with the undersigned’s representation (again see Sealed

Transcript District Court Docket No. 263).

Conclusion

WHEREFORE, the undersigned submits he has satisfied the Court’s January

30, 2017 Order.

Respectfully Submitted February 17, 2017.

 /s/ Michael Donahoe          
MICHAEL DONAHOE
Deputy Federal Defender
Counsel for Appellant
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Certificate of Mailing
Fed.R.App.P.  Rule 25

I hereby certify that on February 17, 2017, I electronically filed the foregoing

with the Clerk of the Court for the United States Court of Appeals for the Ninth

Circuit by using the appellate CM/ECF system. 

Participants in the case who are registered CM/ECF users will be served by the

appellate CM/ECF system.

I further certify that some of the participants in the case are not registered

CM/ECF users.  I have mailed the foregoing document by First-Class Mail, postage

prepaid, or have dispatched it to a third-party carrier for delivery within 3 calendar

days, to the following non-CM/ECF participants:

Joseph David Robertson
13726-046
FCI Englewood
Federal Correctional Institution
9595 West Quincy Avenue
Littleton, CO 80123

s/Michael Donahoe                               
MICHAEL DONAHOE
Deputy Federal Defender
Counsel for Defendant-Appellant
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